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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No.: 86/182,052

Filed: February 2, 2014

For the mark: VITAMIN BLUE

Published in the Trademark Official Gazette on January 13, 2015

VDF FUTURBCEUTICALS, INC.,

Opposer/Petitioner, Opposition No. 91221928 (Parent)
V.
OWEN RYAN, Cancellation No. 92062086
Applicant/Respondent.

OPPOSER/PETITIONER’S OPPOSITION TO DEFENDANT’S
REQUEST TO RESCIND DEFAULT JUDGMENT

Pursuant to Rule 37 C.F.R. § 2.127, Trademark Trial and Appeal Board Manual of
Procedure (“TBMP”) § 312.03, and Federal Rule of Civil Procedure 60(b), VDF
FutureCeuticals, Inc. (“FC”) opposes Applicant/Respondent Owen Ryan’s (“Defendant’s”)!
Request to Rescind Default Judgment Motion. Although no default judgment has been entered |
yet, FC agrees with Defendant that this motion should be treated as setting aside a default
judgment, because Defendant continues to have failed to answer when he did not attach an
answer to his motion. FC will be severely prejudiced if Defendant is allowed to continuously
ignore the rules governing these proceedings. In addition, Defendant’s default was willful.

Finally, Defendant does not have a meritorious defense to the action.

! Applicant/Respondent Owen Ryan refers to himself as “Defendant.”



In the alternative, if the Trademark Trial and Appeal Board (“Board”) decides to examine
this motion under the “good cause” standard for setting aside a notice of default, Defendant
cannot meet this standard either. Despite Defendant’s illness, he was able to file an affirmative
pro se motion for summary judgment in another proceedings before the Board during the same
time period that the answers at issue were due. Further, Defendant has defaulted before in this
matter. The Board explicitly informed Defendant that he will not recetve more lenient treatment
because he is pro se. Accordingly, the delay in filing an answer was the result of willful conduct
or gross neglect on the part of Defendant. As discussed below, FC will be substantially
prejudiced by the delay. Finally, Defendant does not have a meritorious defense to the new
grounds in the amended pleadings. Specifically, Defendant has no affirmative defense to claims
of non-use and false declaration, and that Myung Sook Kim (original applicant for mark) is not
the proper applicant. Accordingly, both the Application and Registration for “VITAMIN

BLUE” are void ab initio.?

PROCEDURAL HISTORY

On May 13, 2015, FC commenced this proceeding by filing its Notice of Opposition
against the Application. FC consented to Applicant’s Motion for an Extension of Answer or
Discovery or Trial Periods. |

FC also filed a Petition for Cancellation on August 21, 2015 against the Registration No.
4,418,801 for VITAMIN BLUE in connection with “yogurt drinks, fruit based snack foods”
(“Registration™). Thereafter, the Board consolidated the proceedings on September 11, 2015.

FC served Applicant/Respondent with discovery requests that included, interrogatories, requests

2 Defendant also does not have meritorious defenses to the claims in the initial pleadings that
there is a likelihood of consumer confusion between the VITAMIN BLUE mark and the
VITABLUE mark. As there are no meritorious defenses to the unanswered claims as discussed
herein, FC will not address the defenses to the likelihood of confusion claims at this time.

e



for admission and document requests on October 27, 2015. (Declaration of Tiffany Blofield
(“Blofield Decl.,” 43, Ex. A.)

On November 12, 2015, FC filed a consented motion for sixty days extension of the trial
dates due to health issues of one of the parties and based on the parties engagement in settlement
negotiations. The motion was granted.

On February 16, 2016,* Defendant filed a consented motion to suspend for ninety days
due to the illness of Defendant.

On April 25, 2016, Defendant’s attorney filed a Request to Withdraw as Counsel based
on Defendant’s failure to pay and failure to respond to his attorney. Thereafter, the Board issued
an Order allowing Defendant thirty days from May 5, 2016 “to appoint new counsel, or to file a
paper stating that Defendant chooses to represent itself.” If Defendant files no response, “[t}he
Board may issue an order to show cause why default judgment should not be entered against
[Defendant] based on [Defendant’s] apparent loss of interest in the proceeding.” The Board
cautioned:

Although Patent and Trademark Rule 11.14 permits an entity to represent itself, it is

strongly advisable for a party who is not acquainted with the technicalities of the

procedural and substantive law involved in infer partes proceedings before the Board to
secure the services of an attorney who is familiar with such matters.

* ok %k
Any party who does not retain counsel should be familiar with the authorities governing

this proceeding, including the Trademark Trial and Appeal Board Manual of Procedure
(TBMP), and the Trademark Rules of Practice (37 C.F.R. Part 2), ...

* kX
Strict compliance with the Trademark Rules of Practice, and the Federal Rules of Civil

Procedure (where applicable), is required of all parties before the Board, whether or not
they are represented by counsel.

3 An amended motion to suspend was filed on February 18, 2016, because certain dates had been
inadvertently omitted from the prior motion.
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Defendant failed to comply with the Order by responding within thirty (30) days.
Instead, Defendant filed a late response and cited his health problems as an excuse. Further,
Defendant stated that he would represent himself. The Board reset the trial dates.

On August 16, 2016, FC moved to amend both the Notice of Opposition and the Petition
for Cancellation to assert the claims of non-use and false declaration, and that Myung Soo Kim
(original applicant for mark) is not the proper applicant. As a result, the Application and
Registration for “VITAMIN BLUE” are void ab initio.

On September 15, 2016, the Board accepted these amendments as the operative pleadings
in this consolidated proceeding. The Board allowed Defendant until October 15, 2016 to file his
answer to the amended pleadings in each of the above consolidated proceedings.

During this time, Defendant was actively participating in the opposition proceedings
brought by Red Bull GmbH (“Red Bull”) against Defendant’s application for the “VITAMIN
RED” mark in Opposition No. 91152588.  Specifically, Defendant affirmatively filed
Applicant’s Motion for Partial Summary Judgment on September 27, 2016, and filed a correction
of incorrectly identified filings on October 6, 2016. Finally, on October 21, 2016, Defendant
filed a Revised Motion for Partial Summary Judgment.

Defendant failed to file an amended answer to the Amended Notice of Opposition or
Amended Petition for Cancellation in the consolidated proceedings involving the “VITAMIN
BLUE” marks. On October 26, 2016, the Board issued a Notice of Default. On November 25,
2016, Defendant filed the Request to Rescind Default Judgment, but did not file or attach an

amended answer to the Amended Petition for Cancellation or Amended Notice of Opposition.



ARGUMENT

Although FC wishes Defendant and his wife the best with their health, this does not
justify Defendant’s lack of attention to this matter while he affirmatively filed a summary
judgment in another proceeding before the Board. Defendant has already benefitted once from
the Board’s agreement to reinstate the case when he previously failed to meet deadlines.
Defendant’s health issues cannot continue to be a basis for not resolving this dispute—especially
when Defendant is actively participating in another proceeding before the Board.

1. Defendant Cannot Meet Either Standard For Obtaining Relief.

Under either standard to set aside a notice of default or default judgment, Defendant
cannot prevail in light of his actions of picking and choosing which Board proceedings he will
participate in at what time. Further, FC will be severely prejudiced if Defendant can continue to
drag out these proceedings and not follow the rules. Finally, Defendant has no meritorious
defense to the claims in the amended pleadings. Accordingly, the Board should deny
Defendant’s motion to rescind default judgment.

A. Defendant cannot meet the “good cause” standard set forth in Rule
55(c) to avoid default judgment.

The Board issued a Notice of Default. To the extent that the Board construes
Defendant’s motion as a motion to set aside the Notice of Default, then Rule 55(c) and TBMP
§312.02 would apply. Defendant cannot show the “good cause” necessary to set aside the Notice
of Default here.

To determine whether there is “good cause” to set aside a notice of default, the defendant
must show: “(1) the delay in filing an answer was not the result of willful conduct or gross
neglect on the part of the defendant, (2) the plaintiff will not be substantially prejudiced by the

delay, and (3) the defendant has a meritorious defense to the action.” TBMP § 312.02; DeLorme
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Publ’g Co. v. Eartha’s Inc., 60 U.S.P.Q.2d 1222, 1224, 2000 WL 33321172 (T.T.A.B. 2000)
(denying motion to set aside notice of default).

All three factors must be present to constitute “good cause.” DeLorme Publ’g Co., 60
U.S.P.Q.2d at 1224. Despite not finding prejudice or that the defense was not meritorious, the
Board denied a motion to set aside a notice of default where the delay “was the result of
applicant’s willful conduct and gross neglect.” Id.

1. Defendant’s actions are willful and/or constitute gross neglect.

Here, Defendant has not filed an answer to the Amended Petition for Cancellation or
Amended Notice of Opposition to this day. His health problems did not prevent Defendant from
affirmatively moving for summary judgment in a pro se capacity against Red Bull in the
Opposition Proceeding related to his application for the “VITAMIN RED” mark in Opposition
No. 91152588. Defendant filed summary judgment memoranda during the time he should have
also filed Answers in this Opposition Proceeding and Cancellation Proceeding related to the
VITAMIN BLUE mark at issue in this Consolidated Proceeding. Defendant’s actions in
choosing to affirmatively participate in the proceeding related to the “VITAMIN RED”
application against Red Bull, but not to participate in this proceeding (namely Opposition
91221928 (parent) and Cancellation No. 92062086), constituted willful conduct and/or gross
neglect.

2. Opposer/Petitioner F'C will be prejudiced if this motion is granted.

As the Board informed Defendant in its Order, “[s]trict compliance with the Trademark
Rules of Practice, and the Federal Rules of Civil Procedure (where applicable), is required of all
parties before the Board, whether or not they are represented by counsel.” Without such
compliance, opposing parties, such as FC, suffer prejudice. See e.g., Residential Roofing Union

Local 30-B of United Slate Tile & Composition Roofers, Damp and Waterproof Workers’ Ass’n
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